February 5, 2008

· Working Group on Arbitrary Detention

· Special Rapporteur on Torture and other cruel, inhuman or degrading treatment or punishment

· Special Representative of the Secretary General on Human Rights Defenders

· Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression

· Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical and mental health
· Special Rapporteur on adequate housing as a component of the right to an adequate standard of living 

· Special Rapporteur on freedom of religion or belief
· Special Rapporteur on Contemporary forms of racism, racial discrimination, xenophobia and related intolerance 

· Independent Expert on Minority Issues

Urgent Appeal re: arrests and persecution

based on actual or presumed sexual orientation in Senegal

We are writing to request that an urgent appeal be issued in relation to a series of arbitrary arrests, persecution and mistreatment of persons in Senegal based on their actual or presumed sexual orientation.  As a result of recent and continuing State action, some of these persons are currently being detained arbitrarily, denied access to necessary medications, and at risk of torture or other cruel, inhuman or degrading treatment or punishment; others are facing arbitrary arrest and in reasonable fear of their life, liberty and security of the person.

Our understanding is that over a year ago, in November 2006, about 50 persons attended an event, privately and peaceably, to affirm a same-sex relationship in a rented space on the outskirts of Dakar, Senegal.  Recently, however, photographs from the event were sold to local media, and last Friday, 1 February, 2007, identifiable images of attendees were published by a Senegalese monthly periodical called Icônes.  The published images were accompanied by an editorial article denouncing the “depravity” of participants at the gathering, indicating that Senegalese values were at risk, that youth were being corrupted, that the country was being destroyed and contaminated, and calling on the Senegalese population to have the courage to defend their values.  Radio outlets have subsequently broadcast names of presumed attendees, causing such persons to flee and to hide, in fear of their lives, liberty and security of the person.

In response, police over the weekend began arresting presumed attendees at the gathering, including human rights defenders belonging to the NGO And Ligeey, which addresses HIV education, prevention and treatment.  News reports indicate that between 7 and 25 persons have been arrested to date, and held indefinitely and without access to lawyers by the Criminal Investigations Division in Dakar.  Persons believed to have been detained include: M. Pape Mbay, M. Vieux Faye, M. Cheikh Diop and M. Lahad Cisse, all of whom are human rights defenders and members of the NGO And Ligeey, and were arrested in the home of one of the men.  
According to news reports, the situation continues to deteriorate. Sources indicate that at least two more arrests have been made since yesterday, of M. Serigne Mbaye, and M. Thiat Secxk, and a further person is reported to have leapt from the 4th floor of a building in an attempt to avoid arrest, and to be in hospital.  Another two persons were reportedly identified by their neighbours and beaten.  The owner of the venue where the relationship celebration took place is also said to have been arrested, and news reports are suggesting that Imams after Friday prayer may issue a joint call for the eradication of homosexuality. 

We understand that at least some detainees are unable to access necessary HIV medication, and that police are actively seeking to arrest other attendees at the gathering, who are consequently unable to access HIV medication because they risk arbitrary detention if they approach medical or other authorities.  Others have fled their homes and are unable to return for fear of arrest or violence, now finding themselves with nowhere to live.
There are reasonable grounds for fearing that those in detention face torture or other cruel, inhuman or degrading treatment or punishment. Following the publication of an inflammatory article threatening the safety of peaceful participants at a private gathering, the police – far from acting to protect the security of those involved – instead have engaged in active persecution of participants.  The tone of many comments posted on websites where articles have been published is indicative of the climate surrounding the arrests:

(See http://www.rewmi.com/index.php?action=article&numero=8132
http://www.rewmi.com/index.php?action=article&numero=8134)


· « tuer un homosexuel n'est pas un péché ! »

(killing a homosexual is not a sin !)

· « CEUX QUI LES ONT RECONNU SUR CES PHOTOS N'ONT QU'A LES DENONCER. IL FAUT LES TUER, LES TUER, LES TUER, LES TUUUUUUUUUEEEEEEEEEEEEER AU NOM D'ALLAH. »
(Those who have recognised [attendees at the gathering] from these photos should not just denounce them. They must KILL THEM, KILL THEM, KIIIIIIILLL THEM, in the name of Allah).
· « ils devraient être tout bonnement éliminés de la surface de la Terre !!! »

(They should all be well and truly eliminated from the face of the Earth !!!)

· « A MORT LES PD TUEZ LES VITES ET BRULEZ LES AU FEU »

(Death to faggots, kill them quickly and burn them with fire)

· « ils faut les tuer tous brule s'ils le faut bande de traite »
(they must all be killed, burned if necessary, group of traitors)

· « faudra les tuer 1 par 1 tous. »
(they must all be killed, one by one)

It can therefore be reasonably assumed that the detainees may face similar violent prejudices within detention facilities, and that authorities responsible for their arbitrary detention and for perpetrating what amounts to a witch-hunt are unlikely to act vigorously to protect them.  

Throughout the discourse, newspaper editorialists and posters of website comments have made appeals to “Senegalese values” and the attribution of “foreignness” or the need to eradicate those perceived to be different, raising concerns about issues of racism or related intolerance, and the protection of minorities.
Article 319:3 of Senegal’s Penal Code (Loi de Base  N° 65-60 21 July 1965) provides:

 “Without prejudice to the more serious penalties provided for in the preceding paragraphs or by articles 320 and 321 of this Code, whoever will have committed an improper or unnatural act with a person of the same sex will be punished by imprisonment of between one and five years and by a fine of 100,000 to 1,500,000 francs. If the act was committed with a person below the age of 21, the maximum penalty will always be applied.”

Provisions against sexual activity between consenting adults have, however, been found to constitute a clear violation of international human rights law.  In Toonen v. Australia, the UN Human Rights Committee in March 1994 confirmed that laws criminalizing consensual same-sex activity violate both the right to privacy and the right to equality before the law without any discrimination, contrary to articles 17(1) and 26 of the International Covenant on Civil and Political Rights.
 The UN Human Rights Committee has affirmed this position on many occasions, either urging States to repeal laws which criminalize consensual same-sex activity or commending them for bringing their legislation into conformity with the Covenant by repealing such provisions.
 This position is consistent with other regional and national jurisprudence, including decisions of the European Court of Human Rights
 and of the Constitutional Court of South Africa.
 

Furthermore, in the current case, no presumptions can be drawn about the sexual orientation of attendees at the gathering, merely by virtue of their presence at the event, nor is there any suggestion that any attendees engaged in conduct contrary to the law.

It is clear that the circumstances described raise urgent concerns about imminent and continuing violations of internationally-protected rights to freedom of association, privacy, non-discrimination, freedom from arbitrary detention, protection from torture, cruel, inhuman or degrading treatment or punishment, treatment with humanity while in detention, rights to physical and mental health, housing, freedom from religious intolerance, the rights of human rights defenders and rights of minorities, amongst others.

We therefore request that urgent action be taken to secure the immediate release of detainees and government commitments to protect both detainees and other attendees at the gathering from further human rights violations.

Yours sincerely,

ARC International

Center for Women’s Global Leadership

Global Rights

Human Rights Watch

International Commission of Jurists

International Gay and Lesbian Human Rights Commission

International Lesbian and Gay Association

Pan Africa ILGA

� Original text : ”Sans préjudice des peines plus graves prévues par les alinéas qui précédent ou par les articles 320 et 321 du présent Code, sera puni d'un emprisonnement d'un à cinq ans et d'une amende de 100.000 à 1.500.000 francs, quiconque aura commis un acte impudique ou contre nature avec un individu de son sexe. Si l'acte a été commis avec un mineur de 21 ans, le maximum de la peine sera toujours prononcé.”
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