December 15, 2008

Committee on Economic, Social and Cultural Rights, United Nations

CESCRdiscussionday@ohchr.org
Re: Recommendations of ARC International, IGLHRC and ILGA

as regards the Draft General Comment No. 20 on nondiscrimination, interpreting Art. 2(2) of the United Nations International Covenant on Economic, Social, and Cultural Rights
Dear Committee members,

It is with great pleasure that we hereby submit to you our recommendations in relation to Draft General Comment No. 20 on nondiscrimination, interpreting Art. 2(2) of the United Nations International Covenant on Economic, Social, and Cultural Rights. 
Executive Summary:

1. We welcome and strongly support the explicit inclusion of sexual orientation among the prohibited grounds for discrimination in the draft General Comment No. 20. As the UN Committee on Economic, Social and Cultural Rights has recognised, discrimination in accessing economic, social and cultural rights on the ground of sexual orientation is all too common and often goes unaddressed by States parties to the Covenant. The explicit inclusion of sexual orientation as a ground is necessary to codify the Committee’s existing jurisprudence, clarify the obligations of State parties, and ensure that the rights protected by the Covenant are available to all persons without discrimination.

2. We further urge that gender identity be recognized as among the grounds for discrimination covered by Art.2 (2) of the Covenant.  Persons who are transgender, transsexual or intersex face extreme human rights violations, and are entitled to enjoy their economic, social, and cultural rights without discrimination based on gender identity.
3. We suggest that the CESCR, in its General Comment, take note of the Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orientation and Gender Identity (the “Yogyakarta Principles”, www.yogyakartaprinciples.org), and commend them to the attention of States, to assist them in meeting their treaty obligations.

4. Finally, we support the need for a clear recognition that grounds of discrimination are often multiple and intersecting.  We welcome this recognition in the current draft, and would propose strengthening the language to include “multiple and intersectional discrimination”. In our view, this language better recognizes that the impact of discrimination on more than one ground is not just “cumulative”, but often intersects to create new and aggravated forms of discrimination that are greater than the sum of their parts.

In support of these submissions, we provide examples of discrimination in accessing economic, social and cultural rights based on sexual orientation and gender identity, and provide a review of jurisprudence and other relevant work.
Sexual orientation and gender identity
We welcome the explicit recognition of sexual orientation as a ground of discrimination covered by Art.2 (2) of the Covenant, and urge the committee to further include gender identity as a prohibited ground of discrimination.

We commend to the Committee’s attention the Yogyakarta Principles on the Application of Human Rights Law in Relation to Sexual Orientation and Gender Identity (the Yogyakarta Principles).
  These Principles provide the following definitions of the relevant terms:
· Sexual orientation refers to “each person’s capacity for profound emotional, affectional and sexual attraction to, and intimate and sexual relations with, individuals of a different gender or the same gender or more than one gender.” 
· Gender identity refers to “each person’s deeply felt internal and individual experience of gender, which may or may not correspond with the sex assigned at birth, including the personal sense of the body (which may involve, if freely chosen, modification of bodily appearance or function by medical, surgical or other means) and other expressions of gender, including dress, speech and mannerisms.”
Those whose human rights are violated on these two grounds are known in the West and in the English language as lesbian, gay, bisexual and transgender people. In other cultures and languages, they are known by different names and have fulfilled diverse cultural roles:

The Travesti in Brazil, the Bakla in the Philippines, the Tomboys in Thailand, Nadle among the Dine or Navajo, the Mahu of Hawaii and the Kothi in India all in their diversity contribute to the vitality of the human family. … in many traditional and tribal societies men and women with different gender identities and sexual orientations played valued and valuable roles as healers and shamans.

Transgender people are ‘often subjected to violence … in order to “punish” them for transgressing gender barriers or for challenging predominant conceptions of gender roles’,
 and transgender youth have been described as ‘among the most vulnerable and marginalized young people in society.’
 As one Canadian report underlines:

The notion that there are two and only two genders is one of the most basic ideas in our binary Western way of thinking. Transgender people challenge our very understanding of the world. And we make them pay the cost of our confusion by their suffering.

Sexual orientation and gender identity and economic, social, and cultural rights
Discrimination in accessing economic, social and cultural rights has been widely documented.
 People have been denied employment, employment-related benefits or faced dismissal because of their sexual orientation or gender identity.
 In the context of the right to adequate housing, lesbian and transgender women have been found to be at increased risk of homelessness, discrimination based on sexual orientation or gender identity in renting accommodations has been experienced both by individuals and same-sex couples, and persons have been forced from their homes and communities when their sexual orientation or gender identity has become known.
 Transgender persons may face particular obstacles in seeking to access gender-appropriate services within homeless shelters.
 Materials referencing issues of sexual orientation and gender identity have been banned from school curricula, student groups addressing sexual orientation and gender identity issues have been prohibited, students have faced high levels of bullying and harassment because of their actual or perceived sexual orientation or gender identity, and in some cases young persons who express same-sex affection have been expelled.
 In some countries, laws have prohibited the ‘promotion of homosexuality’ in schools.

Multiple health related human rights violations based on sexual orientation and gender identity have also been documented.  Lesbian, gay, bisexual and transgender persons have been forcibly confined in medical institutions, and subject to ‘aversion therapy’, including electroshock treatment.
 Criminal sanctions against homosexuality have had the effect of suppressing HIV/AIDS education and prevention programs designed for men who have sex with men or persons of diverse sexual orientations or gender identities.
 Transgender people report having been referred to by health professionals as ‘thing’, ‘it’, or ‘not a real man/woman’.
 Intersex people have been subjected to involuntary surgeries in an attempt to ‘correct’ their genitals.
 

In the health-sector and elsewhere, same-sex relationships are frequently unrecognized and devalued, with same-sex partners denied a broad range of benefits available to heterosexuals, such as the right to make medical decisions for an incapacitated partner, to visit a partner or partner’s child in hospital, to inherit property or be involved in funeral arrangements when a partner dies, to have equal pension benefits, file joint tax returns, obtain fair property settlement if a relationship ends, or be recognized as a partner for immigration purposes.

Faced with obstacles to familial and social acceptance that may seem overwhelming, many lesbians, gays, bisexuals, transgender and intersex people remain invisible and isolated. The high rates of suicide by such people which have been documented are consequently unsurprising.

Violence and hate crimes motivated by homo/trans-phobia force LGBT people into precarious economic situations, which prevent them from enjoying economic, social, and cultural rights. The Special Rapporteur on Torture stressed that “because of their economic and educational situation, allegedly often exacerbated or caused by discriminatory laws and attitudes, members of sexual minorities are deprived of the means to claim and ensure the enforcement of their rights, including their rights to legal representation and to obtain legal remedies, such as compensation.”
 The Independent Expert on the question of human rights and extreme poverty highlighted that:

35. […] All efforts to eliminate extreme poverty must take into account the multifaceted nature of discrimination that women suffer that is a result not only of their gender but also of other factors such as race, ethnicity, disability, class, caste, sexual orientation, age and national origin.

Yogyakarta Principles 12 to 18 set out the importance of nondiscrimination in the enjoyment of economic, social and cultural rights, including employment, accommodation, social security, education, and health. They are included in Appendix 1.

Jurisprudence and other relevant work to recognize and combat human rights violations based on sexual orientation and gender identity
Human Rights Treaty bodies:

CESCR’s work related to nondiscrimination on the basis of sexual orientation is comprehensive. CESCR addressed the following issues in concluding observations: criminalization by law of consensual sexual relations among adults of the same sex,
 anti-hate crime legal protection,
 and anti-discrimination legal protection.
 CESCR also included sexual orientation as a ground for nondiscrimination as regards the right to health (General Comment No. 14), the right to water (General Comment No. 15), and the right to work (General Comment 18).
The other treaty bodies addressed human rights violations based on sexual orientation, namely: the Human Rights Committee, the Committee on the Elimination of Racial Discrimination, Committee Against Torture, Committee on the Elimination of Discrimination Against Women, and the Committee on the Rights of the Child. Several Committees recognized explicitly human rights violations based on gender identity, including in the recent Concluding Observations of the Committee Against Torture on Costa Rica (concerns on sexual abuse and physical violence against detained homosexuals and transsexuals, CAT/C/CRI/CO/2, 7 July 2008), and the Human Rights Committee Concluding Observations on Japan that specifically refer to economic, social, and cultural rights (CCPR/C/JPN/CO/5, 30 October 2008):
29. The Committee is concerned about discrimination against lesbian, gay, bisexual and transgender persons in employment, housing, social security, health care, education and other fields regulated by law […].
Special Procedures:

Numerous Special Procedures have expressed concern about human rights abuses on these grounds, including the Special Rapporteurs on Health, Education and Housing, as well as the Special Rapporteurs on the Independence of Judges, Freedom of expression, and Torture, the Special Representative of the Secretary General on Human Rights Defenders, and the High Commissioner for Human Rights in her report on the situation of human rights in Colombia.

For example, the Special Representative of the Secretary General on Human Rights Defenders, this year emphasized that:

“violations have also taken place against human rights defenders working on a wide array of issues including ... lesbian, gay, bisexual and transgender issues" (para 27) and that “thirty-nine members of an NGO working with sexual minorities on sexual health, including HIV/AIDS, and campaigning for the rights of sexual minorities were reportedly arrested and deprived of food and water for the first 15 days of their detention; four were allegedly forced into a police van, beaten and raped.” (para 46).

Extrajudicial executions directed against transsexuals, transvestites and others who do not fit gender norms have been highlighted by the Special Rapporteur on extrajudicial executions in 1997, 1998, 1999, 2000, 2001, 2002, 2003 and 2005.

The Yogyakarta Principles were themselves developed and endorsed by a number of Special Procedures and treaty body members, including the Special Rapporteur on the right to the highest attainable standard of physical and mental health, and the Special Rapporteur on the right to adequate housing.

European Law:
A European Union Directive
 refers to gender identity issues in the context of the right to employment: “the principle of equal treatment for men and women […] applies to discrimination arising from the gender reassignment of a person.”
Within the Council of Europe, although the text of the European Convention on Human Rights does not explicitly mention gender identity or sexual orientation among nondiscrimination grounds (as enumerated in Article 14), decisions of the European Court of Human Rights have affirmed that both gender identity and sexual orientation are within the scope of the Convention.
 In Goodwin v. UK,
 the European Court of Human Rights recognized the right of individuals “to live in dignity and worth in accordance with the sexual identity chosen by them at great personal cost,” stating that "in the twenty-first century, the right of transsexuals to personal development and to physical and moral security in the full sense enjoyed by others in society cannot be regarded as a matter of controversy requiring the lapse of time to cast clearer light on the issues involved."  More recently, in Van Kück v. Germany,
 judges have recognized the "right to gender identity and personal development" as a "fundamental aspect of an individual's right to respect for his private life," as protected by Article 8 of the European Convention.

It is noteworthy that 54 States delivered a joint statement at the UN Human Rights Council in 2006, expressing concern at the “extensive evidence of human rights violations based on sexual orientation and gender identity”, and going on to state:

“We commend the attention paid to these issues by the Special Procedures, treaty bodies and civil society.  We call upon all Special Procedures and treaty bodies to continue to integrate consideration of human rights violations based on sexual orientation and gender identity within their relevant mandates.”
A similar recognition of the work of treaty bodies in this area is contained in a joint statement being delivered at the UN General Assembly this week by the Ambassador of Gabon on behalf of more than 60 States from all geographic regions.

The Yogyakarta Principles similarly recommend that:
E. The United Nations Human Rights Treaty Bodies vigorously integrate these Principles into the implementation of their respective mandates, including their case law and the examination of State reports, and, where appropriate, adopt General Comments or other interpretive texts on the application of human rights law to persons of diverse sexual orientations and gender identities.

We suggest that the CESCR, in its General Comment, take note of the Yogyakarta Principles, and commend them to the attention of States, to assist them in meeting their treaty obligations.
Intersectional Grounds of Discrimination
Finally, we welcome the reference to multiple discrimination, but note that “multiple or aggravated forms of discrimination” (as used in OP 2 of the Durban Declaration and Programme of Action
), or “intersectional discrimination” are preferred to “cumulative discrimination”, since multiple forms of discrimination can have new and far-reaching effects that go beyond the cumulation of separate grounds.
We appreciate your consideration of these recommendations, and look forward to participating further in your consultations and deliberations on this important General Comment.

Submitted by:

ARC International is a project-driven organization, based in Canada and Geneva, Switzerland, designed to make a contribution to the development of a strategic international lesbian, gay, bisexual and transgender human rights agenda. ARC works cooperatively with existing domestic and international organisations on LGBT and related issues, and seeks to foster positive communications and networks between existing groups on targeted goals. Contact: arc@arc-international.net
The International Gay and Lesbian Human Rights Commission (IGLHRC) is a leading human rights organization solely devoted to improving the rights of people around the world who are targeted for imprisonment, abuse or death because of their sexuality, gender identity or HIV/AIDS status. A nonprofit, nongovernmental organization, IGLHRC is based in New York, with offices in Buenos Aires, and Cape Town. 

Contact: acoman@iglhrc.org
ILGA, the International Lesbian, Gay, Bisexual, Transgender and Intersex Association is a world-wide federation of national and local groups dedicated to achieving equal rights for lesbian, gay, bisexual, transgender and intersex (LGBTI) people everywhere. Founded in 1978, it now has more than 600 member organizations in over 111 countries in every continent and region of the world.
Contact: Renato@ilga.org; gloria@ilga.org
Appendix 1
Yogyakarta Principles 12 – 18, setting out the importance of nondiscrimination in the enjoyment of economic, social and cultural rights, including employment, accommodation, social security, education, and health.
PRINCIPLE 12. The right to Work
 

Everyone has the right to decent and productive work, to just and favourable conditions of work and to protection against unemployment, without discrimination on the basis of sexual orientation or gender identity.
 

States shall:

a)   Take all necessary legislative, administrative and other measures to eliminate and prohibit discrimination on the basis of sexual orientation and gender identity in public and private employment, including in relation to vocational training, recruitment, promotion, dismissal, conditions of employment and remuneration;

b)   Eliminate any discrimination on the basis of sexual orientation or gender identity to ensure equal employment and advancement opportunities in all areas of public service, including all levels of government service and employment in public functions, including serving in the police and military, and provide appropriate training and awareness-raising programmes to counter discriminatory attitudes.

 

PRINCIPLE 13. The right to social security and to other social protection measures
 

Everyone has the right to social security and other social protection measures, without discrimination on the basis of sexual orientation or gender identity.
 
States shall:

a)   Take all necessary legislative, administrative and other measures to ensure equal access, without discrimination on the basis of sexual orientation or gender identity, to social security and other social protection measures, including employment benefits, parental leave, unemployment benefits, health insurance or care or benefits (including for body modifications related to gender identity), other social insurance, family benefits, funeral benefits, pensions and benefits with regard to the loss of support for spouses or partners as the result of illness or death;

b)   Ensure that children are not subject to any form of discriminatory treatment within the social security system or in the provision of social or welfare benefits on the basis of their sexual orientation or gender identity, or that of any member of their family;

c)   Take all necessary legislative, administrative and other measures to ensure access to poverty reduction strategies and programmes, without discrimination on the basis of sexual orientation or gender identity.

 
PRINCIPLE 14. The right to an adequate standard of living
 

Everyone has the right to an adequate standard of living, including adequate food, safe drinking water, adequate sanitation and clothing, and to the continuous improvement of living conditions, without discrimination on the basis of sexual orientation or gender identity.
 
States shall:

a)   Take all necessary legislative, administrative and other measures to ensure equal access, without discrimination on the basis of sexual orientation or gender identity, to adequate food, safe drinking water, adequate sanitation and clothing.

 
PRINCIPLE 15. The Right to Adequate Housing
 
Everyone has the right to adequate housing, including protection from eviction, without discrimination on the basis of sexual orientation or gender identity.
 

States shall:

a)   Take all necessary legislative, administrative and other measures to ensure security of tenure and access to affordable, habitable, accessible, culturally appropriate and safe housing, including shelters and other emergency accommodation, without discrimination on the basis of sexual orientation, gender identity or marital or family status;

b)   Take all necessary legislative, administrative and other measures to prohibit the execution of evictions that are not in conformity with their international human rights obligations; and ensure that adequate and effective legal or other appropriate remedies are available to any person claiming that a right to protection against forced evictions has been violated or is under threat of violation, including the right to resettlement, which includes the right to alternative land of better or equal quality and to adequate housing, without discrimination on the basis of sexual orientation, gender identity or marital or family status;

c)   Ensure equal rights to land and home ownership and inheritance without discrimination on the basis of sexual orientation or gender identity;

d)   Establish social programmes, including support programmes, to address factors relating to sexual orientation and gender identity that increase vulnerability to homelessness, especially for children and young people, including social exclusion, domestic and other forms of violence, discrimination, lack of financial independence, and rejection by families or cultural communities, as well as to promote schemes of neighbourhood support and security;

e)   Provide training and awareness-raising programmes to ensure that all relevant agencies are aware of and sensitive to the needs of those facing homelessness or social disadvantage as a result of sexual orientation or gender identity.

 

PRINCIPLE 16. The Right to Education
 
Everyone has the right to education, without discrimination on the basis of, and taking into account, their sexual orientation and gender identity.
 

States shall:

a)   Take all necessary legislative, administrative and other measures to ensure equal access to education, and equal treatment of students, staff and teachers within the education system, without discrimination on the basis of sexual orientation or gender identity;

b)   Ensure that education is directed to the development of each student’s personality, talents, and mental and physical abilities to their fullest potential, and responds to the needs of students of all sexual orientations and gender identities;

c)   Ensure that education is directed to the development of respect for human rights, and of respect for each child’s parents and family members, cultural identity, language and values, in a spirit of understanding, peace, tolerance and equality, taking into account and respecting diverse sexual orientations and gender identities;

d)   Ensure that education methods, curricula and resources serve to enhance understanding of and respect for, inter alia, diverse sexual orientations and gender identities, including the particular needs of students, their parents and family members related to these grounds;

e)   Ensure that laws and policies provide adequate protection for students, staff and teachers of different sexual orientations and gender identities against all forms of social exclusion and violence within the school environment, including bullying and harassment;

f)    Ensure that students subjected to such exclusion or violence are not marginalised or segregated for reasons of protection, and that their best interests are identified and respected in a participatory manner;

g)   Take all necessary legislative, administrative and other measures to ensure that discipline in educational institutions is administered in a manner consistent with human dignity, without discrimination or penalty on the basis of a student’s sexual orientation or gender identity, or the expression thereof;

h)   Ensure that everyone has access to opportunities and resources for lifelong learning without discrimination on the basis of sexual orientation or gender identity, including adults who have already suffered such forms of discrimination in the educational system.

 
PRINCIPLE 17. The Right to the Highest Attainable Standard of Health
 
Everyone has the right to the highest attainable standard of physical and mental health, without discrimination on the basis of sexual orientation or gender identity. Sexual and reproductive health is a fundamental aspect of this right.
 

States shall:

a)   Take all necessary legislative, administrative and other measures to ensure enjoyment of the right to the highest attainable standard of health, without discrimination on the basis of sexual orientation or gender identity;

b)   Take all necessary legislative, administrative and other measures to ensure that all persons have access to healthcare facilities, goods and services, including in relation to sexual and reproductive health, and to their own medical records, without discrimination on the basis of sexual orientation or gender identity;

c)   Ensure that healthcare facilities, goods and services are designed to improve the health status of, and respond to the needs of, all persons without discrimination on the basis of, and taking into account, sexual orientation and gender identity, and that medical records in this respect are treated with confidentiality;

d)   Develop and implement programmes to address discrimination, prejudice and other social factors which undermine the health of persons because of their sexual orientation or gender identity;

e)   Ensure that all persons are informed and empowered to make their own decisions regarding medical treatment and care, on the basis of genuinely informed consent, without discrimination on the basis of sexual orientation or gender identity;

f)    Ensure that all sexual and reproductive health, education, prevention, care and treatment programmes and services respect the diversity of sexual orientations and gender identities, and are equally available to all without discrimination;

g)   Facilitate access by those seeking body modifications related to gender reassignment to competent, non-discriminatory treatment, care and support;

h)   Ensure that all health service providers treat clients and their partners without discrimination on the basis of sexual orientation or gender identity, including with regard to recognition as next of kin;

i)    Adopt the policies, and programmes of education and training, necessary to enable persons working in the healthcare sector to deliver the highest attainable standard of healthcare to all persons, with full respect for each person's sexual orientation and gender identity.

 
PRINCIPLE 18. Protection from Medical Abuses
 
No person may be forced to undergo any form of medical or psychological treatment, procedure, testing, or be confined to a medical facility, based on sexual orientation or gender identity. Notwithstanding any classifications to the contrary, a person's sexual orientation and gender identity are not, in and of themselves, medical conditions and are not to be treated, cured or suppressed. 
 
States shall:

a)   Take all necessary legislative, administrative and other measures to ensure full protection against harmful medical practices based on sexual orientation or gender identity, including on the basis of stereotypes, whether derived from culture or otherwise, regarding conduct, physical appearance or perceived gender norms;

b)   Take all necessary legislative, administrative and other measures to ensure that no child’s body is irreversibly altered by medical procedures in an attempt to impose a gender identity without the full, free and informed consent of the child in accordance with the age and maturity of the child and guided by the principle that in all actions concerning children, the best interests of the child shall be a primary consideration;

c)   Establish child protection mechanisms whereby no child is at risk of, or subjected to, medical abuse;

d)   Ensure protection of persons of diverse sexual orientations and gender identities against unethical or involuntary medical procedures or research, including in relation to vaccines, treatments or microbicides for HIV/AIDS or other diseases;

e)   Review and amend any health funding provisions or programmes, including those of a development-assistance nature, which may promote, facilitate or in any other way render possible such abuses;

f)    Ensure that any medical or psychological treatment or counselling does not, explicitly or implicitly, treat sexual orientation and gender identity as medical conditions to be treated, cured or suppressed.
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(Hong Kong) China (concerns over lack of explicit protection), E/C.12/1/Add.58, May 21, 2001


Ireland (welcomes adoption of legislation), E/C.12/1/Add.35, May 14, 19


� Excerpts from “Recognition by Special Procedures: Human Rights Violations based on Gender Identity or Expression”





� European Union Directive on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (5 Jul 2006)


� Regarding sexual orientation see, among others, Dudgeon v. UK, Appl. No. 7525/76 (22 October, 1981); Norris v. Irleland, Appl.No. 10581/83 (26  October, 1988); Modinos v. Cyprus, Appl. No. 15070/89 (24 April, 1993); Lusting-Prean and Beckett v. UK, Appl. No. 31417/96 (27 September, 1999); Smith and Grady v. UK, Appl. No. 33985-6/96 (27 September, 1999); Salgueiro da Silva Mouta v. Portugal, App. No. 33290/96 (21 December, 1999); S.L. v. Austria, Appl. No. 45330/99 (9 January, 2003); Karner v. Austria, Appl. No. 40016/98 (24 July, 2003).


� Appl.  No. 28957/95 (16 January, 2002).


� Appl. No. 30968/97 (12 June, 2003).


� Excerpts from Recommendation for the Draft Inter-American Program for Universal Civil Registry and the Right to Identity, proposal developed with assistance from Mauro Cabral and analyzed in an OAS working group of NGOs which included IGLHRC, Global Rights and Mulabi, submitted to Mercosur Human Rights Authorities, March 2008.





� http://www.ohchr.org/Documents/Issues/Racism/Durban.pdf.
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