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M
any precedents w

ithin the U
nited N

ations system
 establish that sexual orientation is a

hum
an rights issue.  T

hese are grounded in the U
niversal D

eclaration of H
um

an R
ights

(U
D

H
R

)(1948), w
hich proclaim

s that "A
ll persons are born free and equal in dignity and

rights" (A
rticle 1), and are sustained by the U

D
H

R
 principle that hum

an rights are
indivisible.  T

he universality of hum
an rights is fulfilled by addressing the m

ost concealed
abuses 

and 
by 

protecting 
the 

m
ost 

vulnerable 
groups. 

 
T

he 
follow

ing 
precedents

dem
onstrate that the U

nited N
ations already recognizes that sexual orientation is a

hum
an rights issue:

•
T

he U
n

ited
 N

atio
n

s H
u

m
an

 R
ig

h
ts C

o
m

m
ittee

ruled in Toonen v. A
ustralia

(1994) that law
s prohibiting sexual contact betw

een consenting adults w
ere a violation of

the fundam
ental hum

an rights to privacy (A
rticle 17) and non-discrim

ination (icle 2)
enshrined in the International C

ovenant on C
ivil and P

olitical R
ights (IC

C
P

R
).  It ruled that

the protected category of ‘sex’
in  2 of the IC

C
P

R
 "is to be taken as including sexual

orientation." 

•
T

he 
U

n
ited

 
N

atio
n

s 
S

p
ecial 

R
ap

p
o

rteu
rs

on 
E

xtrajudicial, 
S

um
m

ary 
or

A
rbitrary 

E
xecutions 

(M
s. A

sm
a 

Jahangir), 
V

iolence A
gainst 

W
om

en 
(M

s. 
R

adhika
C

oom
arasw

am
y), and the S

pecial R
epresentative of the S

ecretary G
eneral on H

um
an

R
ights D

efenders (M
s. H

ila Jilani) have reported on hum
an rights violations on the ground

of sexual orientation related to their specific m
andates. In a historic m

ove earlier this year,
the S

pecial R
apporteurs on Torture (S

ir N
igel R

odley), the Independence of Judges and
Law

yers (M
r. P

aram
 C

um
arasw

am
y), and F

reedom
 of O

pinion and E
xpression (M

r. A
bid

H
ussein) joined these offices in directly calling for m

ore inform
ation about hum

an rights
violations based on sexual orientation and gender identity.

•
T

he U
n

ited
 N

atio
n

s C
o

m
m

ittee o
n

 E
co

n
o

m
ic, S

o
cial an

d
 C

u
ltu

ral R
ig

h
ts

has held, through the G
eneral C

om
m

ent 14 (2000) on the right to the highest attainable
standard of m

ental and physical health in the International C
ovenant on E

conom
ic, S

ocial
and C

ultural R
ights, that sexual orientation is a prohibited basis of discrim

ination, and has
an im

pact on health status.

•
O

ther treaty bodies such as the C
o

n
ven

tio
n

 o
n

 th
e E

lim
in

atio
n

 o
f A

ll F
o

rm
s

o
f D

iscrim
in

atio
n

 A
g

ain
st W

o
m

en
 (C

E
D

A
W

)
and the C

o
n

ven
tio

n
 o

n
 th

e R
ig

h
ts o

f
th

e 
C

h
ild

 
(C

R
C

)
have 

asked 
questions 

related 
to 

their 
m

andates 
to 

reporting
governm

ents w
hich dem

onstrate that sexual orientation is a hum
an rights issue for w

hich
governm

ents are accountable. 
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•
S

odom
y law

s
•

A
ge of consent law

s
•

Law
s against vagrancy/loitering

•
Law

s on prostitution (a range of form
s: crim

inalizing the act itself, crim
inalizing 

keeping of brothels or quarters for "im
m

oral purposes," crim
inalizing solicitation, 

crim
inalizing pim

ping, crim
inalizing johns)

•
Law

s prohibiting acts w
hich "offend public m

orals" or "cause public scandal"
•

Law
s penalizing those w

earing clothing of opposite sex
•

Law
s crim

inalizing S
T

D
/H

IV
 transm

ission
•

D
ress codes (particularly for w

om
en)

•
R

estrictive law
s on registration of N

G
O

s
•

R
estrictive law

s on freedom
s of association or assem

bly
•

O
bscenity/pornography law

s, other law
s restricting freedom

 of expression
•

Internet regulation codes
•

B
adly w

ritten rape/sexual violence law
s (failing to penalize m

arital rape, 
defining rape in strictly heterosexual term

s)
•

B
adly w

ritten law
s on dom

estic violence
•

M
arriage law

s (denial of m
arriage to sam

eosex partners, denial of m
arriage to

trans people, divorce law
s, law

s on m
arriage for people living w

ith H
IV

 and A
ID

S
[P

LW
H

A
])

•
C

rim
inalization of adultery/ fornication

•
Law

s on parenting/adoption

B
.  F

O
C

U
S

O
N

A
N

T
I-D

IS
C

R
IM

IN
A

T
IO

N
 L

A
W

S

Types of provisions providing protections against anti-discrim
ination:

1. A
general statem

ent about the right to equality and respect for the dignity and
w

orth of each individual.  T
his represents a positive recognition of the right to equality,

rather than an active protection against discrim
ination.  

2. A
prohibition of discrim

ination on specified grounds, such as sex, disability,
religion, or race.  T

hese provisions involve an enum
erated, closed list of grounds of

protection; if sexual orientation or gender identity is not specifically nam
ed, then these

categories are not protected.
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3. A
general prohibition of discrim

ination, w
ith an ‘open’list of som

e of the types
of discrim

ination that are prohibited.  S
om

e grounds of discrim
ination that are not

explicitly listed are covered by the law
.

B
.  F

O
C

U
S

O
N

‘S
O

D
O

M
Y

’L
A

W
S

M
any countries around the w

orld––not to m
ention 13 states w

ithin the U
S

--have law
s

regulating sexual activity betw
een adults of the sam

e sex.  S
om

e, m
ost often called

‘sodom
y’

law
s, regulate specific sexual acts like anal sex.   O

ther so-called "m
orality"

law
s have prohibitions couched in such term

s as "unnatural" and "indecent" sexual acts,
"anti-social" or "obscene" behavior, or "causing a public scandal".  B

oth categories are
used by the police to harass, intim

idate, and arrest gay m
en, lesbians, bisexuals, and

transgender persons.

In a landm
ark decision for the lesbian, gay, bisexual, and transgender hum

an rights
m

ovem
ent, the U

nited N
ations H

um
an R

ights C
om

m
ittee in 1994 ruled that the existence

of a sodom
y law

 violates the rights to privacy and non-discrim
ination enshrined in

international law
.    

C
ountries that m

aintain these so-called ‘sodom
y’law

s violate this international standard.
M

any of these throughout the w
orld are legacies of the B

ritish colonial period, w
hen

colonizers introduced penal codes m
im

icking those in E
ngland.  Today, countries around

the w
orld m

ust face the lingering im
pact of these law

s.  T
he original law

s, w
hich speak of

"unnatural sexual acts against the order of nature", unquestionably find their m
oorings in

C
hristian strands of m

orality.  Ironically, contem
porary H

indu, M
uslim

, and C
hristian

conservative political forces throughout the w
orld can be alm

ost com
pulsive in their

w
illingness to latch onto these notions of "natural" and "unnatural", w

hile scapegoating
hom

osexuality as a W
estern scourge,.
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R
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W
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1.  C
o

u
n

tries w
ith

 law
s crim

in
alizin

g
 h

o
m

o
sexu

al acts:

A
S

IA
P

A
C

IF
IC

B
angladesh

C
ook Islands

B
hutan

F
iji

B
runei

K
iribati

India
Tuvalu

M
yanm

ar (B
urm

a)
W

estern S
am

oa
M

alaysia
N

epal
P

akistan
S

ingapore
S

ri Lanka

2.  C
o

u
n

tries w
ith

 cam
p

aig
n

s to
 rep

eal ‘so
d

o
m

y’law
s:

F
iji

India
S

ri Lanka

F
o

cu
s o

n
 In

d
ia:  Late last year, N

az F
oundation India, an H

IV
/A

ID
S

 organization in
D

elhi, and Law
yer’s C

ollective-H
IV

/A
ID

S
 U

nit, a legal advocacy partner, jointly filed a
legal suit against the Indian governm

ent.  It argued that S
ection 377 in the Indian P

enal
C

ode, w
hich penalizes ‘unnatural sex’w

ith prison term
s of up to 10 years, violates the

fundam
ental rights to life and liberty in the C

onstitution.  A
groundsw

ell of recent activism
am

ong the now
 m

ore than 60 sexuality m
inority groups in India--focusing on such issues

as psychiatric abuse, police harassm
ent of gays and transgender persons, and arrests

and detention of on-duty H
IV

/A
ID

S
 w

orkers w
orking w

ith m
en w

ho have sex w
ith m

en—
has no doubt put pressure on the H

igh C
ourt of D

elhi to consider this case, despite
trem

endous logjam
s the Indian legal system

.  T
he hearing date is scheduled for A

ugust
26, 2002.   

In another attem
pt to overturn S

ection 377, the D
elhi-based w

om
en’s organization S

akshi
asked 

the 
Law

 
C

om
m

ission 
of 

India 
(LC

I), 
a 

branch 
of 

the 
governm

ent 
m

aking
recom

m
endations 

for 
legal 

reform
, 

to 
exam

ine 
a 

cluster 
law

s 
regarding 

sexual
intercourse and rape in M

arch 2000.  F
ollow

ing S
akshi’s advice, the LC

I issued a
recom

m
endation to strike S

ection  377 w
hile revising and strengthening rape law

s.
D

espite this advance, it is up to P
arliam

ent to act (or sit) on these recom
m

endations, and
garnering the support of M

em
bers of P

arliam
ent throughout India w

ill prove a hefty
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challenge.    

3.  C
o

u
n

tries th
at h

ave rep
ealed

 ‘so
d

o
m

y’law
s:

H
ong K

ong (1991)
B

urm
a * (by G

overnm
ent-In-E

xile, 2001)

F
o

cu
s o

n
 B

u
rm

a: 
B

urm
a, under the oppressive yoke of the m

ilitary S
tate Law

 and
O

rder C
ouncil (S

LO
R

C
) since 1988, m

aintains a B
ritish colonial-era law

 punishing
"unnatural offenses".  Last year in A

pril, one of the largest organizations of B
urm

ese
dem

ocracy activists w
ho fled B

urm
a in the w

ake of S
LO

R
C

’s repression, voted to
decrim

inalize sam
e-sex sexual relations betw

een consenting adults.  T
he A

ll B
urm

a
S

tudents’D
em

ocratic F
ront (A

B
D

S
F

) functions as a parallel dem
ocratic governm

ent-in-
exile w

ith its ow
n defense, w

elfare, and legal system
s.  It represents B

urm
ese students,

seen as the leading force fighting the m
ilitary regim

e, in their struggle to achieve
dem

ocracy and hum
an rights—

and it’s decisions project a vision of dem
ocracy for a new

B
urm

a.  Last year’s annual m
eeting saw

 the repeal of the A
B

D
S

F
’s law

 punishing
anyone, m

ale or fem
ale, taking part in sam

e-sex sexual acts w
ith one year im

prisonm
ent

and dism
issal from

 the organization.      

A
B

S
D

F
's decision, no doubt, w

as greatly influenced by the w
ork of the C

om
m

ittee for
Lesbigay R

ights in B
urm

a (C
LR

B
), an organization of exiles and others com

m
itted to

supporting lesbian, gay, and bisexual rights and their place w
ithin the liberation struggle

for B
urm

a.   T
he dem

ocracy m
ovem

ent, it believes, can only be furthered by respect for
the hum

an rights of all groups.  G
ay activist and group founder A

ung M
yo M

in has w
orked

tirelessly w
ithin the B

urm
ese dem

ocracy m
ovem

ent for 14 years, and w
as recognized for

his w
ork as w

inner of the F
elipa A

w
ard from

 the International G
ay and Lesbian H

um
an

R
ights 

C
om

m
ission. 

 
 

F
or 

m
ore 

inform
ation 

about 
C

LR
B

, 
please 

see 
the 

w
ebsite

http://w
w

w
.clrb.org, or e-m

ail them
 at:  m

yom
in@

cscom
s.com
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1.  A
n

ti-d
iscrim

in
atio

n
 at th

e C
o

n
stitu

tio
n

al L
evel 

F
iji stands out as one of only three countries in the w

orld––the others being S
outh A

frica
and E

cuador––w
ith explicit protections on the basis of sexual orientation in the national

C
onstitution. T

he 1998 F
iji C

onstitution contains in its B
ill of R

ights prohibitions on
discrim

ination on the basis of both actual and supposed sexual orientation.  Interestingly
enough, it rem

ains a m
ystery to m

any LG
B

T
activists and citizens’groups w

ho helped
forge the new

 C
onstitution how

 these protections actually m
ade their w

ay into the
docum

ent.  It is likely that S
outh A

frica’s groundbreaking C
onstitution and N

ew
 Z

ealand’s
hum

an rights law
s, am

ong others, served as m
odels.

T
hese landm

ark protections have w
ithstood at least tw

o w
aves of attacks from

 right-w
ing

C
hristian forces.  In 1999 they introduced, and a year later re-introduced, tw

o proposed
am

endm
ents:  one calling for the rem

oval of sexual orientation from
 this section of the

C
onstitution, and the other defining m

arriage as the union of one m
an and one w

om
an

"to the exclusion of all others".  T
he S

exual M
inorities P

roject of W
om

en’s A
ction for
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C
hange, the only gay rights advocacy group in F

iji, fought valiantly against these
am

endm
ents, w

orking w
ith IG

LH
R

C
 and other international groups on an international

letter-w
riting

cam
paign.

T
he protections also survived a political coup w

hen gang m
em

bers led by G
eorge

S
peight held elected leaders hostage in P

arliam
ent, seizing control of governm

ent in
2000.  S

peight and co. declared m
artial law

 and passed these proposed anti-gay
am

endm
ents, foregoing any dem

ocratic process.  W
hen the governm

ent w
as restored,

the 1998 C
onstitution w

as restored  in full—
and the protections found their reinstatem

ent.
F

iji rem
ains the only country in A

sia or the P
acific w

ith national-level anti-discrim
ination

protection.

2.  A
n

ti-d
iscrim

in
atio

n
 at th

e M
etro

p
o

lital L
evel 

In N
ovem

ber 2000, the city of Tokyo, Japan set an im
portant precedent w

hen it included
sexual orientation as a category protected from

 discrim
ination in its new

 hum
an rights

guidelines, m
aking it the first city or country in A

sia to provide these m
easures.  T

his
significant advance w

as the fruit of years of tireless advocacy from
 the Japan A

ssociation
for the Lesbian and G

ay M
ovem

ent (O
C

C
U

R
).

3.  C
am

p
aig

n
s fo

r A
n

ti-D
iscrim

in
atio

n
 P

ro
tectio

n
s at th

e N
atio

n
al L

evel

A
ctive cam

paigns for anti-discrim
ination law

s flourish in the S
pecial A

utonom
ous R

egion
of H

ong K
ong, C

hina as w
ell as the P

hilippines.   F
or several years, a coalition of Tongzhi

(a term
, literally m

eaning ‘com
rade’in C

hinese, referring to the diverse com
m

unities of
lesbian, 

gay, 
bisexual, 

and 
transgender 

persons 
of 

C
hinese 

descent 
w

orldw
ide)

organizations 
have 

lobbied 
the 

Legislative 
C

ouncil 
of 

H
ong 

K
ong 

to 
add 

sexual
orientation to its equal protection law

; am
ong its adversaries are a right-w

ing C
hristian

group.  In the P
hilippines, a vibrant coalition of 12 com

m
unity organizations called the

Lesbian 
and 

G
ay 

Legislative 
A

dvocacy 
N

etw
ork 

(LA
G

A
B

LA
B

) 
w

orked 
w

ith 
the

progressive political party A
kbayan! to draft and introduce in the H

ouse and S
enate a

com
prehensive 

anti-discrim
ination 

bill 
after 

a 
series 

of 
innovative 

dialogues. 
 

In
D

ecem
ber 2001, the H

ouse C
om

m
ittee on H

um
an R

ights unanim
ously endorsed the bill

and strongly urged its passage.  A
dvocates are now

 pushing for a reading in the S
enate.

LA
G

A
B

LA
B

, in cooperation w
ith A

m
nesty International-P

ilipinas, has also initiated a
m

ulti-year "S
top discrim

ination now
!" cam

paign to educate the general public as w
ell as

garner support w
ithin the lesbian, gay, bisexual, and transgender com

m
unities.

In T
hailand, 

in 
2001, 

a 
C

om
m

issioner 
of 

the 
N

ational 
H

um
an 

R
ights 

C
om

m
ission

com
m

ented that the general equality clause of the 1997 T
hai C

onstitution protected
lesbians and gays from

 discrim
ination.  

International G
ay and Lesbian H

um
an R

ights C
om

m
ission

1375 S
utter S

treet     S
uite 222     S

an F
rancisco 

C
A

94109     U
S

A
T:  1.415.561.0633     F

:  1.415.561.0619     iglhrc@
iglhrc.org     w

w
w

.iglhrc.org

U
sage and adaptation of this m

aterial is perm
itted and encouraged, 

w
ith notification, feedback, and suggestions w

elcom
e and appreciated.
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