2010                                      No.                                   DEMERARA

IN THE HIGH COURT OF THE SUPREME COURT OF JUDICATURE

CIVIL JURISDICTION

In the matter of the Constitution of the Republic of Guyana.



-and-

In the matter of an application by QUINCY McEWAN, SEON CLARKE, JOSEPH FRASER, SEYON PERSAUD and SOCIETY AGAINST SEXUAL ORIENTATION DISCRIMINATION (SASOD) for redress under Article 153 of the Constitution for contravention of the applicants’ fundamental rights guaranteed by Articles 1, 40, 139, 144, 145, 146, 149 and 149D of the Constitution of the Co-operative Republic of Guyana.

BETWEEN:

1. QUINCY McEWAN

2. SEON CLARKE

3. JOSEPH FRASER

4. SEYON PERSAUD

5. SOCIETY AGAINST SEXUAL ORIENTATION DISCRIMINATION – a duly constituted and registered Trust in Guyana by Trust Deed No. 1032 of 2006.










Applicants








-and-

THE ATTORNEY GENERAL 
Respondent

AFFIDAVIT IN SUPPORT OF MOTION
I, Joel Simpson, of ……………………………………………………………………………, being duly sworn, make oath and say as follows:

1. I am the agent of the fifth-named applicant herein and am authorised to swear this Affidavit on its behalf.
2. The Society Against Sexual Orientation Discrimination (hereinafter referred to as ‘SASOD’) is a Trust, duly constituted and registered in Guyana by Trust Deed No. 1032 of 2006, and whose registered office is at 180 Charlotte Street, Lacytown, Georgetown.
3. SASOD is a non-profit organisation whose registered objects are to advocate for the human rights of all persons in accordance with the Universal Declaration of Human Rights, to encourage acceptance of diversity in a plural society, and to work towards the elimination of discrimination particularly on the grounds of sexual orientation and identity as well as gender identity and expression.

4. The first to the fourth named Applicants herein were variously arrested between February 6th and February 7th, 2009, though at no time were they informed by any officer of the charge for which they were arrested, after which they were taken to Brickdam Police Station and detained without charge until February 9th, 2009. 
5. On Monday the 9th February 2009 the first to the fourth named applicants were taken to the Georgetown Magistrate’s Court along with one Anthony Bess who had also been arrested with them, where they were all charged (inter alia) with ‘wearing female attire’ contrary to section 153(xlvii) of the Summary Jurisdiction (Offences) Act, Chapter 8:02 of the Laws of Guyana. 
6. The said applicants, who were all unrepresented, pleaded guilty to the charge of ‘wearing female attire’ and were fined the sum of $7,500.00. In the course of the arraignment they were told by the Chief Magistrate Madame Melissa Robertson that they are confused about their sexuality in that they are men and not women, and that they must go to church and give their lives to Jesus Christ.
7. On 13th February, 2009 the first to fourth named Applicants came into the registered office of the fifth named Applicant where I interviewed and took statements from them as related above. 

8. SASOD has been advised by its Attorneys-at-Law Messrs. Miles Greeves Fitzpatrick S.C., C.A. Nigel Huges, Arif Bulkan and Gino Peter Persaud and verily believes that the refusal of the police to inform the first to the fourth named applicants of the reason for their arrest and detention was contrary to article 139(3) of the Constitution and accordingly unlawful.

9. SASOD has been further advised by its Attorneys-at-Law herein and verily believes that by instructing them to attend church and give their lives to Jesus Christ the Chief Magistrate discriminated against them on the basis of religion, and violated a fundamental norm of the Co-operative Republic of Guyana as a secular State, in contravention of Articles 1, 40, 145 and 149(1) of the Constitution.

10. Because the first to the fourth named applicants are transgendered persons who are accordingly compelled to dress in the manner of the gender with which they identify, there exists an ever-present danger of them being arrested and charged in the future under the same section 153(1)(xlvii) of the Summary Jurisdiction (Offences) Act. In these circumstances SASOD has been advised by its Attorneys-at-Law herein and verily believes that the provisions of this offence pose a continuing threat to the Applicants’ right to be protected from discrimination on the ground of sex and gender under article 149 of the Constitution of Guyana, as well as their right to equality before the law and equal protection and benefit of the law under article 149D and their right to freedom of expression under article 146 of the said Constitution. SASOD is further advised by its Attorneys-at-Law herein and verily believes that this likelihood renders the said offence unconstitutional, null, void and of no effect.
11. SASOD is further advised by its Attorneys-at-Law herein and verily believes that section 153(1)(xlvii) of the Summary Jurisdiction (Offences) Act, Chapter 8:02 of the Laws of Guyana is vague and of uncertain scope as well as irrational and discriminatory on the ground of sex, rendering it a violation of articles 1, 40, 149 and 149D of the Constitution and thereby null, void and of no effect. 
12. In the premises I respectfully pray that this Honourable Court would be pleased to grant the orders as prayed for in the Notice of Motion filed herein.
……………………………………………

Joel Simpson
Sworn to at Georgetown, Demerara,

This 19th day of February, 2010 
BEFORE ME

A COMMISSIONER OF OATHS TO AFFIDAVITS
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